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BEFORE 

MCCLELLAND, MCTAGUE & JOHNSON 

Appellate Military Judges 

 

Per curiam: 

 

Appellant was tried by general court-martial composed of officer and enlisted members.  

Contrary to his pleas, Appellant was convicted of one specification of aggravated sexual assault and 

two specifications of wrongful sexual contact, all in violation of Article 120, Uniform Code of 

Military Justice (UCMJ); and one specification of assault and battery, in violation of Article 128, 

UCMJ.  The court sentenced Appellant to a dishonorable discharge, reduction to E-1, and 

confinement for ninety days.  The Convening Authority approved the sentence. 
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Before this Court, Appellant has assigned the following errors: 

I. Article 120, UCMJ, is unconstitutional as to the allegations in Charge I, Specification 1 

(aggravated sexual assault, in violation of Article 120(c)(2), UCMJ), and the military 

judge erred in his instructions to the members. 

II. The military judge abused his discretion in denying the defense motion to suppress 

Fireman Murphy’s statements to CGIS. 

III. The evidence was not sufficient, in fact or law, to prove Appellant guilty beyond 

reasonable doubt of the charges. 

IV. A sentence which includes a dishonorable discharge is too severe. 

We discuss the first issue briefly.  We affirm. 

 

Appellant was charged under Article 120(c)(2), UCMJ, with aggravated sexual assault 

against a substantially incapacitated person.  The military judge instructed the members on the 

defenses of consent and mistake of fact as to consent.  (R. at 993-94.)  However, the military judge 

did not proceed or instruct in accordance with Article 120(t)(16) concerning the affirmative 

defenses of consent and mistake of fact, and he did not discuss this deviation from the statutory 

scheme. 

 

Appellant acknowledges that the military judge proceeded essentially the same as did the 

military judge in United States v. Medina, 69 M.J. 462 (C.A.A.F. 2011).  In that case, the Court of 

Appeals for the Armed Forces held that the military judge erred by providing an instruction 

inconsistent with the statute, in the absence of a legally sufficient explanation for that inconsistency, 

but the error was harmless beyond a reasonable doubt.  We follow that holding in this case. 

 

Decision 

We have reviewed the record in accordance with Article 66, UCMJ.  Upon such review, the 

findings and sentence are determined to be correct in law and fact and, on the basis of the entire 

record, should be approved.  Accordingly, the findings of guilty and the sentence, as approved 

below, are affirmed. 
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For the Court, 

 

 

 

Andrew R. Alder 

Deputy Clerk of the Court 

 


